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OPI NI ON

These consol i dated matt ers havi ng conme before the Court for tri al

on a Conpl ai nt obj ecting to di scharge of debt; the Court, havi ng heard



sworn testi mony and argunent s of counsel and bei ng ot herwi se fully
advi sed in the prem ses, nakes the follow ng findings of fact and
concl usi ons of | aw pursuant to Rule 7052 of the Federal Rul es of
Bankruptcy Procedure.

Fi ndi ngs of Fact

As not ed above, these two adversary proceedi ngs wer e consol i dat ed
for the purposes of trial, as they ari se froma si ngl e set of operative
facts. The Plaintiff, Heptacore, Inc., has fil ed a Conpl ai nt seeking
t o have a debt i n the anount of $678, 000 decl ar ed non-di schargeabl e in
t he bankrupt ci es of both Scott E. Luster and Bradl ey A. Neff under the
provi sions of 11 U.S.C. §523(a)(2)(A) and 11 U.S.C. §523(a)(4). The
debt in questionis based upon an Agreenent for Extension of Credit and
Security Agreenent enteredinto betweenthe Plaintiff Corporation and
a cor poration known as Cash Fl ow Managenent, |Inc., whi ch was owned and
oper at ed by t he Def endants, Scott E. Luster and Bradl ey A. Neff. The
line of credit between the Plaintiff and Cash Fl ow Managenent, | nc. was
additionally personally guaranteed by the Defendants.

The Plaintiff Corporationis a hol di ng conpany owned and oper at ed
by the Drury fam |y | ocat ed i n Bl oonsdal e, M ssouri. Heptacore, |Inc.
was fornmed by the Drury fam ly i n June 1992, as an i nvest nent hol di ng
conpany t hrough whi ch t he shar ehol ders (nmenbers of the Drury famly)
coul d diversify their investnents outside of their original conpany

known as Bl oonsdal e Excavati ng Conpany, I nc. \Wayne Drury testified on



behal f of the Plaintiff that the Drury fam |y first becane acquai nt ed
with the Defendants inthe 1980s, when they utilized the services of
t he Def endant s’ br okerage conpany, known as Rate Search, Inc. The
uncontroverted evidence i ndi cates that, during the 1980s, the Drury
fam |y, through Bl oonsdal e Excavati ng Conpany, I nc., invested vari ous
suns of noney wi th t he Def endants and t hei r conpany, Rate Search, Inc.,
whi ch was in the business of |locating high yield certificates of
deposit for investnent. Wayne Drury testifiedthat therelationship
bet ween his fani |y and their rel at ed conpani es and Rat e Search, |nc.
was good, and that the investnents nade t hrough Rate Search, Inc. were
successful. Sometine duringthelate 1980s, intothe early 1990s, the
Drury fam |y ceased i nvesti ng noney t hrough Rat e Search, Inc., nostly
as aresult of the droppinginterest rates on certificates of deposit.

As aresult of the droppinginterest rates on certificates of
deposit, Defendant, Scott E. Luster, testifiedthat the business of
Rate Search, Inc. began to suffer in the early 1990s, and the
Def endant s began t o expl or e new busi ness opportunities at that timne.
The Def endant s becane awar e of the potential for making significant
income inthe factoringindustry through aclient of Rate Search, Inc.,
and decided totry their hand at factoring. Infurtherance of this
deci si on, both Defendants, Scott E. Luster and Bradley A. Neff,
att ended a week-1 ong sem nar on factoring, and forned a cor poration

known as Cash Fl ow Managenent, Inc. to conduct the business of



factoring.!?

Havi ng est abl i shed Cash FI ow Managenent, Inc., the Def endants
found that they required capital investnent in the newmy fornmed
corporationto provide suns wi t h whi ch to purchase accounts receivabl e
to beginfactoring. The evidence indicates that, i n Novenber 1994,
Def endant, Scott E. Luster, contacted Wayne Drury concerning t he
possi bility of the Drury fam |y i nvestingin Cash Fl ow Managenent, | nc.
I n Decenber 1994, or early January 1995, Defendants, Scott E. Luster
and Bradl ey A. Neff, travel ed to Bl oonsdal e, M ssouri, and nade a
presentationtothe Drury fam |y regardi ng t he factori ng conpany whi ch
t hey had fornmed. This presentation|edto an Agreenent for Extension
of Credit and Security Agreenent, whereby the Plaintiff Corporation,
Heptacore, Inc., agreedto extendcredit onacredit |ineto Cash Fl ow
Managenent, Inc. in an anount up to $500, 000 i n the formof periodic
advances, to be used for the sole purpose of factoring accounts
recei vable. As acondition of the Agreenent for Extension of Credit
and Security Agreenent, both Defendants, Scott E. Luster and Bradl ey A
Neff, personal | y guaranteed t he repaynent of all suns | oaned t o Cash
FI ow Managenent, I nc. Wayne Drury testifiedthat the Agreenent for

Ext ensi on of CGredit and Security Agreenent woul d not have been execut ed

Factoring involves the purchase of another company's accounts receivable for adiscounted cash figure, thus
providing that company with immediate cash flow while providing the factoring company with the opportunity
to generate income by collecting the accounts receivable for their face value and charging for that collection
an amount based upon the time required to collect said account receivable.
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by the Pl aintiff Corporationw thout the personal guarant ees of the
Def endant s, as he wanted t he Def endants to be personally tiedtothe
obligationinorder that they woul d use their best efforts to ensure
t he success of the relationship.

The evi dence adduced at trial indicates that, early in 1995, Cash
Fl ow Managenent, I nc. beganto drawon t he $500, 000 credit lineto
purchase accounts receivabl e for factoring. Throughout 1995, it is
apparent that the busi ness of Cash Fl ow Managenent, I nc. went well, and
that the Plaintiff Corporation was paidnot only the interest due under
t he Agreenent for Extension of Credit and Security Agreenent, but was
al so repaid a substantial portion of the principal indebtedness.

Sonetinme i n Oct ober 1995, Cash Fl ow Managenent, I nc. nmade t he
first of several requeststothe Plaintiffs for extension of credit to
factor accounts receivable for a drug testing conpany known as
Cccupati onal Heal th Associ ates, Ltd. The evidence i ndi cates that the
Plaintiff didextendthe credit requested, and, by the end of 1995, the
entire $500, 000 credit |ine had been exhausted. Duringthe period of
Novenber t hrough Decenber 1995, Defendant, Scott E. Luster, becane a
menber of the board of directors of Occupati onal Heal th Associ at es,
Ltd. and al so becane chai rman of the board of directors of that conpany
i n Decenber 1995. This rel ati onshi p was not made known to t he Drury
famly until sonetinme in Septenber 1996.

I n January 1996, havi ng exhausted t he entire $500, 000 | i ne of



credit under the origi nal agreenent for extension of credit, Defendant,
Scott E. Luster, attended a sharehol ders' neeting of the Plaintiff
Cor poration. Defendant proposed that the Plaintiff's $500, 000
ext ensi on of credit be convertedto equity in Cash FIl ow Managenent,
Inc., and that anewline of credit be established inthe anount of
$1, 000, 000. The Plaintiff was not agreeable to the Defendant's
proposal , but did agreetoincreasethelineof credit to $700,000in
aletter agreenent that was reduced towitingandfully executed by an
Amendrent t o Agreenent for Extension of Gredit and Security Agreenent,
dated July 3, 1996. At about the sane tinme as negotiations for an
increased line of credit between Cash Fl ow Managenent, |nc. and
Hept acore, I nc. were occurring, the Defendants fornmed a new cor porati on
known as | ndustri al Heal th Associates, Ltd., a M ssouri corporation,
whi ch was formed to performdrug testingin M ssouri, nodel ed after
Cccupati onal Health Associ ates, Ltd., of which Scott E. Luster was
Chai rman of the Board of Directors. The evidence indicates that none
of the corporations whichthe Def endants were i nvol ved in foll owed
corporate formalities, inthat nostock certificates wereissued, no
corporate m nutes were kept, and there were few, if any, sharehol ders’
nmeeti ngs hel d. The evi dence further indicates that Def endant, Scott E.
Luster, was the Presi dent of Rate Search, Inc., Industrial Health
Associ ates, Ltd., and, |later, Cccupational Heal th Associ ates, Ltd.; and

t hat Defendant, Bradley A Neff, was a Vice President in those



corporations. Scott E. Luster was the controlling sharehol der in Rate
Search, Inc., Cash Fl owManagenent, Inc., Industrial Heal th Associ at es,
Ltd., and, later, Cccupati onal Heal th Associ ates, Ltd.; whil e Bradl ey
A. Neff held amnority interest inthose organizations. Scott E.
Luster testifiedthat he was the sol e director of Rate Search, Inc.,
Cash Fl ow Managenment, Inc., and Industrial Health Associates, Ltd.
Al t hough t he busi ness of Cash FI ow Managenent, | nc. appeared to
do wel | throughout the year of 1995, its fortunes began to change in
1996. After the formation of Industrial Health Associ ates, Ltd., it
becane obvi ous t hat capital investnent was needed for that conpany for
start-up expenses. Rather than seeki ng i nvest ment noni es t hr ough ot her
sour ces, Defendant, Scott E. Luster, authorized a seri es of requests
for extensionof credit fromthe Plaintiff Corporationto Cash Fl ow
Managenent, Inc., requesting funding for factoring of vari ous accounts
recei vabl e. The evi dence i ndicates that certai n accounts recei vabl e of
t he conpany known as Occupational Health Associ ates, Ltd. were
nm sl abel ed as account s recei vabl e for t he company known as | ndustri al
Heal th Associ ates, Ltd., and that other accounts receivable were
m sidentified. Thisresultedinaseries of extensions of credit from
the Plaintiff to Cash Fl ow Managenent, Inc., whichultimtely resulted
i nan extension of credit inthe anount of $80, 000. All of which was
used as venture capital for the conpany known as | ndustrial Health

Associ ates, Ltd., rather than bei ng used to factor accounts receivabl e,



as indicated in the request for extension of credit.

On May 13, 1996, Plaintiff Corporationwas tel ef axed a request for
extension of credit on Cash Flow Managenent, Inc. |etterhead,
requesti ng $50, 000 f or fundi ng needed for continued business related to
three clients of Cash Fl ow Managenent, Inc.: Quality Paints, Inc.,
Qccupati onal Health Services, Ltd., and Plane Detail, Inc. Pursuant to
t hi s request, on May 15, 1996, the Plaintiff wire transferred the sum
of $50, 000 to the factoring fundi ng account of Cash Fl ow Managenent,
I nc. The evidence clearly indicates that this $50, 000 was not used for
t he factoring of accounts receivabl e, but, through various transfers,
found its way to t he personal checki ng account of Scott E. Luster. On
May 15, 1996, Defendant, Scott E. Luster, issued a check on his
personal account inthe anount of $50, 000, payabl e to a gentl enen by
t he nane of David Greenwel |, as a down paynent for purchase of the
st ock i n a conpany known as Qccupati onal Heal t h Associ ates, Ltd. under
an addi ti onal share procurenent agreenent dated May 15, 1996. Inthis
agreenment, Scott E. Luster agreed to purchase all of the renmni ning
shares of Cccupational Heal th Associ ates, Ltd. fromDavi d G eenwel | .
The evi dence al so i ndi cates that an addi ti onal $5, 000 of noni es | oaned
by the Plaintiff to Cash Fl ow Managenent, Inc., for the purpose of
factoring, was used not for that purpose, but for the repaynent of a
| oan made t o Cash Fl ow Managenent, Inc. by the corporate entity known

as Rate Search, Inc.



Def endant, Scott E. Luster, testified that the purchase of
Occupati onal Health Associ ates, Ltd. and the formati on of I ndustri al
Heal t h Associ ates, Ltd. were prem sed upon a bel i ef that ownershi p of
t he conpani es for whi ch Cash Fl ow Managenent, Inc. factored accounts
woul d create a relationship that woul d ensure that the accounts
recei vabl e were coll ectible, andthat | ess investigationastothe
validity of the accounts woul d be required gi ven the control over the
conpany generating the accounts. This prem se provedto be faulty, in
t hat t he busi ness of Cash Fl ow Managenent, Inc. faltered badly during
t he year of 1996. Defendant, Scott E. Luster, clains that many of the
account s recei vabl e purchased fromQCccupati onal Heal t h Associ ates, Ltd.
and i ts previous owner, David G eenwel |, were bogus and uncol | ecti bl e.
As a result, Cash Flow Managenent, Inc. found itself in serious
financial trouble with the entire $700,000 line of credit from
Plaintiff being exhausted by Septenber 1996. This claimis not
substanti ated by the evidence.

| n Sept ember 1996, after the Plaintiff Corporation had advanced
the total anount availableinits lineof credit ($700,000), Defendant,
Scott E. Luster, calledaneetingwithPlaintiff's president, Wayne
Drury, toinformM. Drury that Cash Fl ow Managenent, I nc. coul d not
repay the |l oan. Shortly thereafter, Cash Fl ow Managenent, Inc.
defaultedonitsloantothe Plaintiff, | eaving a bal ance of $678, 000

ontheloan at that time. It was not until the neeting between Scott



E. Luster and Wayne Drury, in Septenber 1996, that t he Def endant's
owner shi p and control of Occupational Health Associ ates, Ltd. and
| ndustrial Health Associates, Ltd. was disclosed. Wayne Drury
testifiedthat, had he known of the invol venent of Scott E. Luster in
t hese conpani es, the credit |ine woul d not have been i ncreased, and no
further nonies woul d have been extended.

I nadditiontothe clear evidence that $135, 000 was extended to
Cash Fl ow Managenment, I nc. during 1996, and used for purposes ot her
t han factori ng, Defendant, Scott E. Luster, testifiedat his first
neeting of creditors in his underlying bankruptcy case that $150, 000 of
theline of credit fromPlaintiff was usedinw ndingupthe affairs of
Cash Fl ow Managenment, Inc., rather than for factoring accounts
recei vable. This testinony has been uncontroverted and was not deni ed
at trial in this matter.

Concl usi ons of Law

During the course of trial inthismatter, the Plaintiff objected
tothe adm ssibility of Defendants' Exhibits C, D, E, F, and H. The
Plaintiff argued that the Defendants' exhi bits were i nadm ssi bl e as
hear say under Federal Rul es of Evi dence 801 and 802, nmade applicablein
t hi s adversary proceedi ng by Federal Rul e of Bankruptcy Procedure 9017.
At the cl ose of trial, the Court requested that the parties brief the
i ssue of adm ssibility of these exhibits. Intheir closing argunents,

t he parti es have so argued. Inreview ngthe argunments of the parties
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astoadmssibility of Exhibits C, D, E, F, and H, the Court finds that
t he exhi bits shoul d be adm tted, over the objectionof the Plaintiff,
as exceptionstothe hearsay rule, inthat they tendto showthe state
of m nd of Cash Fl ow Managenent, Inc.'s principals duringthe sunmer of
1996.

Pursuant to 11 U. S.C. § 523(a)(4):

(a) Adischarge under section 727, 1141, 1228(a), 1228(b),

or 1328(b) of thistitle does not di scharge an i ndi vi dual

debtor from any debt -

(4) for fraud or defalcation while acting in a
fiduciary capacity, enbezzlenent, or |arceny;

The term"fiduciary" as used in 8 523(a)(4) requires the existence
of an express or technical trust as opposedto aninpliedtrust arising

by operation of lawas a matter of equity. Inre Hodges, 115B R 152

(Bankr. S.D. I'll. 1990). Inorder to prove non-di schargeability under
§ 523(a)(4), aplaintiff nust prove by a preponderance of the evi dence
that: (1) an express trust existed; (2) the debt was caused by fraud
or defal cation; and (3) the debtor acted as afiduciary tothe creditor

at thetine the debt was created. See: |nre Hodges, supra, at 155;

and I nre Marchi ando, 13 F.3d 1111 (7th Cir. 1994). Aplaintiff has

t he burden of proof by a preponderance of the evidence. Gogan v.
Garner, 111 S.Ct. 654, 498 U. S. 279 (1991). In examningthe facts of
this case under 11 U. S.C. 8§ 523(a)(4), the Court rmust concl ude that the
Plaintiff has failedto meet its burden of proof inthat thereis no
express trust between the parties, and t here has been no show ng t hat
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ei ther of the Defendants acted in a fiduciary capacity as to the
Plaintiff. The Court finds that the facts of this case showthat there
was a typi cal debtor/creditor relati onship between the parties; and,
further, that there has been no show ng of any enbezzl enrent or | arceny,

as those terns are terns are defined inthe caselaw. See: Inre

Weber, 892 F.2d 534 (7th Cir. 1989); U_S. Life Titlelns. Co. of New

York v. Dohm 19 B.R 134 (D.C. N.D. Ill. 1982); andlnre |laquinta, 95

B.R 576 (Bankr. N.D. Ill. 1989).

| n order to establish non-dischargeability of a debt under 11
US C 8523(a)(2)(A), acreditor nmust prove: (1) that the debtor nade
a materially false representation; (2) that the debtor knew the
representation was fal se when he or she nade it, or the representation
was made wit h such reckl ess disregard for thetruthasto constitute
w llful msrepresentation; (3) that the debtor made the false
representation with the intention and purpose of deceiving the
creditor; (4) that the creditor justifiably relied on the false
representation; and (5) that the creditor sustai ned damages as a

proxi mate result of reliance on the false representation. [nre

Scarlotta, 979 F.2d 521 (7th Cir. 1992); andField v. Mans, 516 U. S.
59, 116 S. Ct. 437 (1995). Here again, the plaintiff has the burden of
pr oof by a preponderance of the evi dence under the authority of G ogan

v. Garner, supra. In reviewing the facts of this case as to the

Def endant, Bradley A. Neff, under the elenments of 11 U. S.C 8§
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523(a)(2)(A), the Court concludes that the Plaintiff has failedto neet

its burden of proof inshow ng that Bradl ey A. Neff nade any naterially
fal se representations and that Bradl ey A. Neff had the i ntent and
pur pose to deceive the Plaintiff. The evidence is clear that the
Def endant, Scott E. Luster, was the driving force behind the
corporations controlled by the Defendants; and that, even though
Def endant, Bradl ey A Neff, was Vice Presi dent of Rate Search, Inc.,

Cash Fl ow Managenent, Inc., and Industrial Health Associ ates, Ltd., it

was cl ear that he functi oned nore as an enpl oyee rat her a deci si on
maker. There is no evidence that, other than a sal ary whi ch he was
pai d, t he Def endant, Bradl ey A. Neff, wongfully recei ved any of the
noni es | oaned by the Plaintiff, nor was there any direct evidence t hat

t he Def endant, Bradl ey A. Neff, was even awar e of t he exact nature of

t he transacti ons between the Plaintiff and Cash Fl ow Managenent, Inc.

For these reasons, the Court must conclude that the Plaintiff's
Conpl ai nt as agai nst t he Def endant, Bradl ey A. Neff, nust be deni ed
under both 11 U.S. C. § 523(a)(2)(A) and § 523(a)(4). The Court further
concl udes t hat Defendant, Bradl ey A. Neff, shoul d be di scharged in
bankrupt cy under 11 U. S. C. § 727, as to hi s personal guarantee of the
i ndebt edness to Plaintiff, Heptacore, Inc.

| n exam ning the facts of this case as to the Def endant, Scott E.
Luster, the Court finds that, while the Plaintiff has failedto show

that the entire transacti on between the Pl ai nti ff and Def endant was
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fraudul ent under 11 U.S. C. § 523(a)(2)(A), the Plaintiff has shown, by
a preponder ance of the evi dence, that there were instances of fraudin
t he transaction and t hat this fraud was perpetrated by t he Def endant,
Scott E. Luster. These instances include a $50, 000 purchase of stock
in Cccupational Health Associates, Ltd. with Plaintiff's funds t hat
shoul d have been used to factor accounts recei vabl e; the $80, 000 used
as start-up capital for Industrial Health Associ ates, Ltd., which was
obt ai ned by t he m sl abel i ng of accounts recei vabl e; the $5, 000 t hat was
usedtorepay aloanto Rate Search, Inc. fromCash Fl ow Managenent,
I nc.; and t he $150, 000 of Plaintiff's noni es spent on wi nd-up affairs
of Cash Fl ow Managenent, Inc. rather than on factoring accounts
recei vabl e as requi red by t he | oan agreenent between the parties. The
Court finds that Defendant, Scott E. Luster, was directly responsible
for the m srepresentati ons nade i n obt ai ni ng t hese funds, and t hat he
was also directly responsible for failing to disclose materi al
informationtothe Plaintiff concerning his involvenent i n Gccupati onal
Heal t h Associ ates, Ltd. and | ndustrial Heal th Associ ates, Ltd. The
Court finds that the acti ons taken by Scott E. Luster, as to both
Occupati onal Heal th Associ ates, Ltd. and I ndustrial Heal th Associ at es,
Ltd., were material actions that shoul d have been di scl osed to t he
Plaintiff, as having a bearing onthe Plaintiff's decisiontol oan
noni es on the line of credit betweenthe parties. Inreachingthis

concl usion, the Court found that the testinmony of Plaintiff's wi tness,
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Wayne Drury, was credi bl e and that the testi nony of the Def endant,
Scott E. Luster, was not credible.

Inadditiontofindingthat the Plaintiff isentitledto nonetary
damages i n t he amount of $285, 000 fromDef endant, Scott E. Luster, for
fraudual | y obt ai ni ng funds fromthe Plaintiff as outlined above, the
Court al so concl udes that, pursuant to the | oan agreenent between t he
parti es and t he personal guarantee of Defendant, Scott E. Luster, the
Plaintiff isentitledtocollect attorney'sfeesinthisaction. In
this regard, the Court has reviewed the Plaintiff's request for
attorney's fees enbodiedinPlaintiff's Exhibit No. 29. Based upon
this exhibit, the Court finds that the Plaintiff shoul d be awarded
attorney's fees, as requested, inthe amount of $14, 170. 88, as agai nst
t he Def endant, Scott E. Luster. The total judgment, under 11 U. S.C §
523(a)(2)(A), is $299,170. 88.

ENTERED: June 14, 2001.

/sl GERALD D. FINES
United States Bankruptcy Judge
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